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1 Introduction 
As was stated by Klaus Schwab, founder and executive chairman of the World Economic Forum 
in 2016, the interplay of technologies dimming the relationship between physical, biological and 
digital spheres is what the fourth industrial revolution (subsequently to be referred to as the 4IR) 
is about.1 Among other things, it is expected that the 4IR will have a profound impact on every 
area of life, especially the manner in which individuals and technology interact with each other.2 
The aforementioned expected impact of the 4IR will lead to a change in current location and 
ergonomics of work. 
This study will examine the concept of the 4IR and its impact on the future of international 
employment contracts. It will consider current rules of jurisdiction with regards to international 
employment contracts and study the laws which apply to such contracts. It will further discuss how 
the 4IR will change these current rules on international employment contracts and make 
suggestions or recommendations on which laws are to be used in determining possible contractual 
issues that will arise in contracts concluded under the impact of the 4IR. 
The first part will explore what is meant by the 4IR, and its impact on international employment 
contracts. In this part, the general rules that determine the laws applicable to a contract would also 
be discussed. The second part will discuss the current legal position of international contracts in 
South Africa primarily, but with references to other jurisdictions and international regulations as 
well. Thereafter, laws applicable to international employment contracts in the context of South 
Africa and other international instruments will be examined. The next part will then detail the 
impact the 4IR will have on the current legal position of international employment contracts. The 
goal of this part will be to assess the significant changes the 4IR will have on jurisdictional rules 
and laws applicable to such contracts. The final part will offer suggestions on how laws relating to 
international employment contracts are to be determined. 
 
 
 
 
                                                          
1  Tsepang The Future of Trade Unions in the Changing World of Work (2018 thesis SA).  
2 The impacts of the fourth industrial revolution on jobs and the future of the third sector 
(www.nicva.org.org/default/files/d7content/attachments.articles/the_impact_of_the_4th_industrial_revolution_o
n_jobs_and_the_sector.pdf (20-06-2019)). 
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1.1 Impact of the 4IR on international employment contracts 
There exists a direct correspondence between the evolution of work and the way in which it is 
done. The connection of technologies which has made the relationship between physical, digital 
and biological spheres unseen is where the 4IR departs from the previous industrial revolutions.3 
Globalization has led to an increase in multinational companies, whose operations go beyond the 
boundaries of individual countries.4 The world is now connected digitally making border 
constructs almost invisible. The world of work has now expanded on a worldwide scale, and it is 
now possible to have a particular job performed from different countries. 
A prediction of the world economic forum is that an effect of drivers such as mobile, internet 
and cloud technology will be the decline of administrative and office jobs.5 Employment contracts 
is taking a more flexible nature and it is the aim of multinational companies to maximise profits 
by using external workforce to complete tasks. This, to a large extent, is made possible by 
communication technologies which allows employers to find workers quite easily from all over 
the world.6 The 4IR is driving different forms of employment that is essentially facilitated by the 
use of online platforms. Traditional standard employment contracts are fast giving way to the use 
of platform work. A report compiled by the Organization for Economic Cooperation and 
Development (OECD) titled “Online work in OECD countries” reveals that online work increased 
by over a quarter just between May 2016 and April 2018.7 Other research points to the fact that 
online outsourcing workforce in OECD countries grew by 33 percent between 2013 and 2015.8 
The 4IR will cause the worldwide labour market to reach a high watermark. It ushers in an era 
where everything in the workplace is much more integrated through cyber platforms and diverges 
from the third industrial revolution that centers on using information technology and electronics 
to automate production.9 Fixed offices for employees will defer to the working of employees at 
                                                          
3 Philbeck and Davis “The fourth industrial revolution: shaping a new era” Columbia Journal of International 
Affairs 5 5. 
4  Tsepang (n 1) 2. 
5 “Online work in OECD countries, policy brief on the future of work 2018” available at 
(www.oecd.org/employment/online-work-in-oecd-countries-2018.pdf (date accessed 28-10-2019)) 
6  Philbeck and Davis (n 3) 5. 
7 See n 5 above. 
8 Tsepang (n 1) 2. 
9 Peters “Technological unemployment: educating for the fourth industrial revolution” 2017 Journal of Self 
Governance and Management Economics 25 27. 
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different sites but connected via cyber platforms to their employers.10 Through the medium of 
virtual communication, work will be effected by cross-functional teams across different time zones 
and boundaries. More people will work in virtual organisations without a central office. Less 
people will be required to be seated in a physical building but would communicate with other 
workers through internet connected devices.11 
This inevitably raises a number of conflicts of law issues. Dicey and Morris define the proper 
law of a contract as the system by which parties intended their contract to be governed, or where 
their intention is neither expressed nor to be inferred from the circumstances, the system of law 
with which the transaction has the closest and most real connection.12 Mobility is a significant 
feature of the 4IR,13 and as previously asserted, there will now be no fixed place of business. A 
person only has to turn on their laptop to report to work. Connecting factors that guides courts in 
determining the proper law of the contract like the place of work will no longer be easily 
determined. In the absence of a choice of law or forum by the parties, it behoves on a forum to 
determine whether or not it can assume jurisdiction per its country’s private international law rules 
and further ascertain the proper law that governs the contract. Where the employee has an office 
in a certain state, it is easy to determine the habitual place of work. Contrarily, this changes where 
an employee does not have a centralised place of work. As discussed above, the 4IR will lead to 
many such employment relationships. It must therefore be determined in such a situation where 
the employee has his most work activities centered. 
This study therefore considers whether or not the various existing rules that confers jurisdiction 
on a forum and the applicable law that governs disputes in the absence of a choice will be changed 
under these new types of individual employment contracts ushered in by the 4IR. 
 
1.2 Jurisdiction of courts in individual employment contracts 
Jurisdiction may be defined as the power or competency of a court to adjudicate on disputes 
presented before it.14 In Ewing Mc Donald and Co Ltd v M&M Products Co15 the court explained 
                                                          
10 Philbeck and Davis (n 3) 5. 
11 Philbeck and Davis (n 3) 7. 
12  Dicey, Morris and Collins Conflict of laws (2012) 1 20. 
13  Philbeck and Davis (n 3) 5. 
14  Merrett Employment Contracts in Private International Law (2011) 1 41 
15  1991 1 SA 252 (A). 
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it as the power that resides in a court thereby enabling it to adjudicate on a matter and bring finality 
to it. Although there are several forms that an agreement pertaining to a court’s jurisdiction may 
take, choice of jurisdiction agreements are usually classified as exclusive or non-exclusive.16 When 
there is an agreement for the exclusive jurisdiction of a court, it is only a nominated court by a 
claimant that may be seised with jurisdiction.17 A non-exclusive jurisdiction of a court on the other 
hand is an agreement that a nominated court by a claimant may be seised with jurisdiction; but 
without any implication that no other court will be asked to exercise jurisdiction.18 The court must 
therefore have both the authority to hear the matter and enforce its judgment. Where there is a link 
connecting parties to an action or a cause of action to a court, there is deemed a jurisdictional 
connecting factor. A court, effectively, should not exercise jurisdiction unless there can be 
compliance to the judgment rendered.19 
Rules of territorial sovereignty grants the courts of a country jurisdiction over individuals or 
institutions residing within their borders.20 The place where a contract is formed is of significant 
interest in international transactions when parties did not agree to a specific forum or an applicable 
international convention to determine jurisdiction. 
 
1.3 Summary 
The world of work is shifting from fixed geographical locations to employees working from 
various jurisdictions and connected via cyber platforms. Such technological developments are 
expected to be even more enhanced under the 4IR. In this chapter, the 4IR and its expected impact 
on international employment contracts as opposed to traditional employment contracts was 
discussed. The general rules that are applicable to international contracts and how they would 
differ under contracts concluded by platforms constructed as a result of the 4IR were also 
discussed. Finally, jurisdictional rules that guide parties in choosing a forum to present their claims 
were also highlighted.  
 
 
                                                          
16 Briggs Agreements on jurisdiction and choice of law (2008) 110. 
17  Briggs (n 16) 111. 
18  See Briggs (n 16) 111. 
19  Merrett (n 14) 41. 
20  Smith and Cromack “International employment contracts-the applicable law” 1993 Industry Law Journal 22 23. 
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2 South Africa’s jurisdictional rules on international employment contracts 
South African courts have jurisdiction over persons and companies’ resident in their area or in 
respect of causes of action arising in their area.21 The Roman-Dutch rules of jurisdiction, which 
South Africa subscribes to insists on the existence of a connecting link between a courts territory 
of operation and the cause of dispute for which parties present themselves before a court for 
adjudication and judgment.22 A South African company is deemed to reside at their principal place 
of business or registered office but a branch office is not sufficient to confer jurisdiction.23 A 
foreign company is deemed resident if its principal place of business is in the court’s area. 
Where South Africa is not the principal place of business of a foreign company but it conducts 
some business in the country, the court has jurisdiction in relation to causes arising out of local 
activities.24 Where both parties to a dispute are foreigners, eg, a South African company uses a 
Kenyan subsidiary to contract with a Ghanaian company, submission of one party will not on its 
own confer jurisdiction to a South African court. “There must have been a cause of action between 
a matter and where the court has jurisdiction.25 Such connecting factors include, either the 
conclusion, breach or performance of the contract was in South Africa, or the defendant had been 
domiciled or resident within the court’s jurisdiction.26 Submission by a party or the situation of a 
party’s property in South Africa can serve as a basis for which a court assumes jurisdiction.27 
It must be noted that a South African High Court will not exercise jurisdiction on a dispute 
which involves a peregrine or peregrinus plaintiff and a peregrine defendant in matters relating to 
a breach of contract if said breach arose beyond the borders of South Africa.28 Conversely, the 
High Court will assume jurisdiction regardless of where the dispute arose once the defendant is an 
incola.29 This fact is noteworthy considering that under the 4IR, border constructs will be rendered 
                                                          
21  Forsyth Private International Law the Modern Roman-Dutch Law including the jurisdiction of the High Courts 
(2003) 169. See, in general, Schulze On Jurisdiction and the Recognition and Enforcement of Foreign Money 
Judgments (2005) 11- 25.  
22 Forsyth (n 21) 169. 
23  Smith and Cromack (n 20) 24. 
24  Forsyth (n 21) 205. 
25 Forsyth (n 21) 160. 
26 See Forsyth (n 21) 160. 
27  Forsyth (n 21) 169. 
28  Forsyth (n 21) 169. 
29  Forsyth (n 21) 169. 
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invisible to a large extent and both citizens and non-citizens of South Africa may approach South 
African courts for settlements of disputes. 
 
2.1 The Brussels I bis Regulation 
The Recast Brussels I Regulation applies in twenty seven of the twenty-eight Member States of 
the European Union from 10 January 2015.30 It ends all “cross-border civil litigation in the 
European Union, by addressing both questions of jurisdiction and the recognition and 
enforcements of judgments.”31 Parties considerably weaker in a prevailing contractual relationship 
must be protected both substantially and procedurally by rules of jurisdiction that is more favorable 
to their interests. The establishment of such a protective jurisdictional regime is stated in Section 
Five of Chapter Two of the Brussels I bis.32 This clause is grounded on the assumption that the 
employee is in a weaker position to the other party, the employer, in a contract. The aim of this 
regulation is to remove clauses that compels a party to only initiate court actions in contracting 
states where the other party is domiciled.33 
A weaker party would be discouraged from pursuing a claim in a foreign jurisdiction due to 
high costs, unfamiliarity with a foreign court’s legal system and language barriers.34 This also 
applies where a weaker party must appear as a defendant in a foreign jurisdiction.35 The 1968 
Brussels Convention did not include individual employment contracts.36 Protection of employees 
was extended in the Brussels I Regulation.37 The Brussels I Recast marked a reform of the Brussels 
regime after it entered into force. 
                                                          
30  Dickinson and Lein “The Brussels I Regulation Recast” (2015) 1. The Brussels I Recast supersedes Regulation 
(EC) No 44/2001, commonly known as the Brussels I Regulation. 
31 Dickinson and Lein (n 30) 2. 
32  Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast) was 
adopted on 12 December 2012. 
33  Galic “Jurisdiction over consumers, employment and insurance contracts under the Brussels I regulation recast. 
Enhancing the protection of the weaker party” 2016 Austrian Law Journal 123 123. 
34  The 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial 
Matters. 
35  Galic (n 33) 125 referring to provisions enshrined in the Council Regulation (EC) 44/2001 of 22 December 2000 
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. 
36  Galic (n 33) 126.  
37  Council Regulation (EC) No 44/2001 of 20th December 2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters. See Galic (n 33) 127. 
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Some of the special protective measures in this Regulation are: 
a) An employee who is the claimant must bring the action in the place where he or she 
habitually carries out his work; 
b) Whenever the weaker party is the defendant, he or she may only be sued in the place of his 
or her domicile;  
c) A party’s capacity to enter an agreement that departs from any of the above-mentioned 
provisions is restricted.38  
The Brussels Regulation was applied only where the defendant was domiciled in a European 
Union (to be subsequently referred to as EU) Member State. When an action was filed against a 
third-state defendant, the court in a Member State determined jurisdiction based on national law 
of the state.39 In the Brussels Recast however, per Article Six, employees in individual contracts 
of employment can rely on the protection of the Brussels I Regulation in contractual disputes with 
employers from third party states.40 It must be noted that this only applies where workers are the 
claimants in a dispute. The Regulation provides for jurisdiction of claims against an employer in 
the place where the employee habitually carries out his work.41 In the event that the work is 
performed in more than one Member State, it is the place where the employee principally 
discharges his obligations towards his employer whose courts will have jurisdiction.42 Article 
26(2) of the Brussels I Recast prevents the conclusion of a tacit jurisdiction agreement where 
information has not been relayed to the defendant.43 
 
2.2 Applicable laws to an international employment contract 
2.2.1 South Africa’s proper law of individual employment contracts 
The proper law of a contract underscores the appropriate legal system governing an international 
contract. It governs the whole or a particular issue raised by the contract. Where parties have settled 
                                                          
38  Galic (n 33) 127. 
39 Galic (n 33) 129. 
40  Dickinson and Lein (n 30) 123. 
41  Galic (n 33) 130. 
42  Galic (n 33) 131. 
43  Galic (n 33) 131. 
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on an express choice of law to govern such contracts, their choice must be upheld.44 The primary 
sources of law governing labour relations in the Republic of South Africa consists of the 1996 
Constitution, international law, international labour organisations instruments, legislation and the 
Common law. However, legislations must give effect to the Constitution and to South Africa’s 
international law obligations.45 
Parties who intend to conclude an employment relationship must have a form of agreement on 
the nature of the contract and the terms and conditions of employment. In South Africa, the 
common law of contract plays a central role in establishing this relationship.46 
South Africa recognizes the common law principle of party autonomy thereby allowing parties 
to freely select the law that should govern their contract of employment, expressly or tacitly.47 This 
principle of law received judicial blessing again in the case of Astral Operations Ltd v Parry.48 
The court held that “parties to a contract are able to choose whatever law as that which must be 
applied in resolving a dispute arising out of an existing agreement between them. That law may be 
invoked by a court in a foreign jurisdiction to adjudicate the dispute”.49 
 
2.2.2 Limitations of party autonomy in South Africa 
Absolute freedom of choice of laws does not exist in South Africa’s private international law as 
limitations may be imposed judicially or by an act of parliament.50 Policy makers justify these 
limitations by arguing that it prevents the circumvention of rules of law drafted to protect 
employees by means of a choice of a legal system which does not provide that protection.51 As 
mentioned, there is the recognition of an unequal bargaining power existing between an employer 
and an individual employee. Domestic laws are promulgated to correct this inequality by limiting 
free choice of law. Considering the 4IR’s expected increase in job creation, which would lead to 
the employment of many individuals not subsumed under traditional local labour unions and the 
                                                          
44  Mpedi “The proper law of the individual labour contract: some perspectives from Southern African private 
international law” 2010 International Journal of Comparative and Industrial Relations 321 321. 
45  Tsepang (n 1) 35. 
46  Mpedi (n 44) 322. 
47 See the case of Laconian Maritime Enterprise Ltd v Agromar Lineas Ltd 1986 (3) SA 509 D and CLD at 525. 
48  2005 10 BLLR 989 (LC) 
49  Mpedi (n 44) 322. 
50  Mpedi (n 44) 322. 
51  Mpedi (n 44) 323. 
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protection it renders to its members, the protection of employees is commendable. Employees who 
may be ignorant of conflict of law rules are inadvertently protected by the State. This study will 
now consider some existing mandatory rules in South Africa and how courts have interpreted such 
provisions in various cases that have been presented before it. 
 
2.3 Existing mandatory rules in South Africa’s private international law 
Mandatory rules codified in legislations such as the Basic Conditions of Employment Act,52 
Employment Equity Act53 and the Labour Relations Act54 applies irrespective of the party’s choice 
of law in South Africa.55 Terms more favorable to the employee than that which is provided by the 
mandatory rules in the absence of choice, will be sustained as the proper law though.56 Stipulations 
in an individual contract of employment that contravenes public policy of the lex fori are not 
enforceable in South Africa. It is submitted that these mandatory laws should be applied to 
international employment contracts that are concluded under the tenets of the 4IR. 
 
2.4 Applicable law in the absence of an express choice. 
2.4.1 Kleinhans v Parmalat SA (Pty) Ltd57 
A South African employee of Parmalat SA was granted employment at Parmalat Mozambique on 
a three-year fixed term contract. His contract was terminated after only a year and Kleinhans 
claimed damages for breach of contract from Parmalat SA in the Labour Court of South Africa. 
Parmalat SA argued that per Kleinhans’ terms of contract, Parmalat Mozambique was the 
employer and considering that the workplace was also in Mozambique, the Labour Court had no 
jurisdiction. They further contended that the proper law should be in accordance with 
Mozambique’s private international law rules. 
The Labour Court applied the common law rules on breach of an international employment 
contract to the dispute. The court assumed jurisdiction on the basis that the parties by tacitly 
choosing South African law to govern their contracts had in effect accepted that South African 
                                                          
52 75 of 1997, gazetted on the 5th of December 1997. 
53 55 of 1998. 
54 66 of 1955. 
55 Tsepang (n 1) 31. 
56 Tsepang (n 1) 35. 
57 2002 9 BLLR 879 (LC)  
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courts shall have jurisdiction.58 It further stated that it assumed jurisdiction in order to protect the 
employee’s constitutional right of access. Per the court, Parmalat Mozambique was not a party to 
this case and presented no one to testify on its behalf. If its defence succeeded in Mozambique and 
the court in South Africa declined jurisdiction, the applicant would have no forum to pursue his 
claims regarding his three-year contract. It was the view of the court that this was constitutionally 
untenable as the applicant may be without a forum to have a remedy to his claim.59 
The Labour Court held that the contract had the most real connection with South Africa. It 
stated “if the law of a forum subscribes to international labour and human rights standards, it is, in 
my view a factor that favours the law of such forum”.60 It further asserted that where the proper 
law was not expressly or impliedly selected, it was open to the court to assign the proper law of 
the contract.61 Fredericks opines that such an “adherence to international labour and human rights 
standards is most appreciable given the unbalanced nature of labour relations which often finds 
the employee as the most vulnerable.”62 
 
2.4.2 Parry v Astral Operations63 
A South African citizen who worked in Malawi for a South African company was retrenched and 
subsequently claimed damages for breach of contract, nonpayment of severance package and 
unfair dismissal. The employee relied on the infringement of his constitutional right to fair labour 
practices. The employer in turn argued that the lex loci solutionis was decisive and in accordance 
with previous decisions of the courts. 
The court characterized the dispute as an international employment contract and assumed 
jurisdiction on the ground that the cause of action, in this instance, breach of contract arose in 
South Africa. The requirement that there be a connecting factor with the area of jurisdiction of the 
                                                          
58 Calitz “Globalization, the development of constitutionalism and the individual employee” 2007 Potchefstroom 
Electronic Law Journal 2. 
59 Kleinhans v Parmalat (n 53) 886. 
60  Kleinhans v Parmalat (n 53) 890. 
61  Kleinhans v Parmalat (n 53) 18. 
62 Fredericks “The proper law of the international contract of employment: interpreting the Kleinhans decision” 2006 
South African Mercantile Law Journal 75 78. 
63  2005 10 BLLR 989 (LC) 
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court was met. As the employer’s company was registered in South Africa, a judgment passed by 
the Labour Court would be effective too.64 
In establishing the proper law of the contract, the court found that parties had tacitly or impliedly 
chosen South African law based on a clause in the contract that subjects the employee to the 
employer’s policies. The court further stated that should they be found wrong in deciding that the 
parties did choose South African law, the connecting factors such as the place of conclusion of the 
contract still pointed towards South African law as the real and most closest connection. 
The court made a reference to mandatory provisions in its private international law, and stated 
that a choice of law of parties will not hold if the employee is less protected than under the 
mandatory rules. In reaching this conclusion the court referred to the Rome Convention and stated 
that although South Africa had not as yet subscribed to the convention, the courts were mandated 
to consider international laws in terms of Section 39 of the South African Constitution.65 
The court held that the mandatory laws of South Africa were applicable. Had it settled on the 
place of performance as the decisive connecting factor, the law of Malawi would have been 
applicable and left the employee without a remedy.66 
 
2.4.3 Moslemany v Lever Brothers67 
This is another case in which the Labour Court placed the protection of employees above party 
autonomy. An Irish employee who worked in South Africa for AMET, a division of Unilever, 
upon the realization that he was in danger of being retrenched launched an application to interdict 
Unilever from terminating his employment.68 Lever Brothers denied that it was the employer and 
posited that a South African court should not even have jurisdiction as both Lever Brothers and 
the employee were peregrini (foreigners).69 The court however assumed jurisdiction on the ground 
that AMET was a division of Unilever and registered in South Africa.70 Also, the cause of action 
                                                          
64  Calitz (n 54) 3. 
65  Parry v Astral Operations (n 63) 988. This was, of course, an erroneous statement as the Rome Convention was a 
regional instrument for EU purposes. 
66  Calitz (n 54) 3. 
67 2006 27 ILJ 2656 (LC) 2660. 
68 Moslemany v Lever Brothers (n 67) 2660. 
69 See Calitz (n 54) 15. 
70 Moslemany v Lever Brothers (n 67) 2660. 
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was found to be the result of the employment which was within the court’s jurisdiction.71 The court 
held that it would be unjust for it to refuse to assume jurisdiction as well as not hold that Unilever 
was the employer.72 The court clearly considered the overriding consideration of employee 
protection by this ruling. 
In summary, the Labour Court in these three leading cases based their assumption of jurisdiction 
and assignment of the law of South Africa on the constitutional rights of the employee.73 It can be 
clearly observed that the court has developed South African common law rules of private 
international law to provide constitutional protection to employees involved in international 
employment contracts.74 
There are two approaches used by the courts in determining the proper law of a contract.75 
These are the subjectivist and objectivist approaches.76 A court which employs the subjectivist 
approach presumes that parties intended to submit their contract to a particular legal system.77 
Per the objectivist approach, the proper law is the law of the country with the closest and most 
real connection to the contract. This is the approach that was used by the court in the Kleinhans 
case, stating that the objective test is preferable in a modern, global economy.78 Some connecting 
factors to be utilised in determining the proper law of an individual employment contract are: “the 
seat of the enterprise, the place of performance (locus solutionis), the place of the conclusion of 
the contract (lex loci contractus), nationality of the parties, contractual agreement as to currency 
used for payments, participation in pension schemes of parent enterprises and the language of the 
contract”.79 The closest connection test has been criticized as being uncertain, vague and 
unpredictable when the connections are evenly balanced.80 
 
                                                          
71 Calitz (n 54) 16. 
72 Moslemany v Lever Brothers (n 67) 2660. 
73  Calitz (n 54) 6. 
74  Calitz (n 54) 7. 
75  Fredericks “Contractual capacity in private international law” (2016) 11. 
76  Fredericks (n 58) 77. 
77  Fredericks (n 66) 11. 
78  Mpedi (n 44) 327. 
79  Mpedi (n 44) 327. 
80 See Fredericks (n 75) 243. 
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2.5 The Rome I Regulation81 
Article 24 of the Rome I Regulation states that it replaces the Rome Convention but only in relation 
to contracts that have come into force as of 17th December 2009. As such, contracts entered into 
force before this date remains under the rules laid down in the Rome Convention. Despite marked 
differences in their legal bases, there is a close relationship between these two instruments and 
both are to be applied simultaneously. 
 
2.5.1 The Rome I Regulation’s legal provisions on international employment contracts 
Article 8 of the Rome I Regulation is the special conflict of law rule on individual employment 
contracts and corresponds with Article 6 of the Rome Convention. This provision is universally 
applicable and as long as a seized court is bound by the Rome I Regulation, it must apply the rule 
dealing with individual employment contracts provided therein. Article 1(4) of the Rome I 
Regulation enshrines that Member States are all those to whom the Regulation applies. 
Article 10 of the Rome I Regulation denotes the existence and material validity of employment 
contracts in accordance with Article 8. Article 10(2)82 provides an exception that parties who did 
not consent to the terms of the contract may rely upon the law of the country in which he has his 
habitual residence. This is in the event where it will be unreasonable to determine the effect of his 
conduct in accordance with the law specified above.83 It also covers the effects of nullity such as 
compensation or the obligation to pay wages for time worked. 
Article 12 raises issues concerning the lex laboris such as: the subject matter of the contract, 
the type of contract, services and tasks that must be performed as part of the employment 
relationship, wage payments, contract duration, hours of work etc. Article 12(2) requires only 
relevant laws to be considered and not to mandatorily apply the law of the place where work is 
carried out. The current author believes this provision is to favour the worker as he or she can 
decide on the law most suitable to him or her. Per Article 18(1) of the Rome I Regulation, legal 
presumptions and rules of burden of proof are subject to the lex loci contractus. 
 
                                                          
81  Regulation (EC) No 593/2008 of the European Parliament and the Council of 17 June 2008 on the law applicable 
to contractual obligations (Rome I). 
82 See (n 81) for full reference of Regulation. 
83 Czerwinski “The law applicable to employment contracts under the Rome I Regulation” 2015 Adam Mickiewicz 
University Law Review 141 143. 
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2.5.2 Law applicable to the formal validity of contracts 
A contract’s formal validity has to be tested in accordance with the lex loci celebrationis, or 
pursuant to the law applicable to the contract’s material validity. It will be tested on the law of the 
habitual residence of either party if they were in different countries when the contract was 
concluded.84 
 
2.5.3 Part Autonomy under the Rome I Regulation 
The bedrock of Rome I is party autonomy. It allows parties to a contractual agreement to choose 
the law that will govern their commercial relationship. Article 3 admits both express and tacit 
choice of law clearly demonstrated by the contractual terms or the circumstances of the case. 
Article 4 specifies rules to be used in the absence of an express choice by the parties. 
Article 25 states that the Regulation shall not prejudice the application of international 
conventions to which one or more Member States are parties to at the time of adoption of the 
Regulation. However, the Rome I Regulation shall, between Member States take precedence over 
conventions concluded exclusively between two or more of them in so far as such conventions 
concern matters governed by this Regulation.85 It is important for non-EU parties to note that Rome 
I rules will be applied by the courts of Member States even if the application of such rules will 
result in the choice of a non-EU law.86 Also, the courts of Member States will apply the Rome I 
Regulation even if some, or all parties appearing before them are non-Europeans.87 
 
2.5.3 Summary 
This chapter discussed jurisdictional rules with specific reference to South Africa’s private 
international law on jurisdiction and the Brussels I bis as well as applicable laws to international 
employment contracts in South Africa and under the Rome I Regulation. The limitations placed 
on party autonomy in choice of law rules and some mandatory provisions in existence in South 
Africa were discussed. The Brussels I bis and its related articles on the protection of employees in 
international employment contracts were also detailed. Finally, an in-depth discussion was also 
                                                          
84  Merrett Employment Contracts in Private International Law (2011) 1 41. 
85  Calitz (n 54) 14. 
86  Calitz (n 54) 15. 
87  Grušić The International Employment Contract: Ideal, Reality and Regulatory Function of European Private 
International Law of Employment (2012 thesis London) 12 28.  
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undertaken on certain decided cases relating to how South African courts determine the proper law 
of an international employment contract in the absence of a choice of law. It is observed that 
whereas the Rome I Regulation place primary emphasis on party autonomy, South African Labour 
Court will not adhere to party autonomy if it is to the detriment of the constitutional rights of the 
employee. 
 
3 How the 4IR changes current legal rules of individual employment contracts 
As previously mentioned, the proper law of a contract, in the absence of an express choice will be 
that with which the transaction has a real and most closest connection to.88 Parties to a commercial 
contract may, although not quite often, choose a law that has no apparent connection to their 
transaction. Parties, especially those involved in major contracts where state owned entities are 
involved, may adopt a neutral law and neutral jurisdiction to avoid the application of the laws of 
any of the states involved in the dispute. Where an employment contract is concluded over the 
internet, and both parties are South Africans or Ghanaians, then it can easily be inferred that the 
proper law of the contract will be the law of Ghana or the law of South Africa seeing as there are 
factors that connects the parties to the laws of the states mentioned.89 It is however possible for a 
party to have a different domicile and a different nationality. For example, a Chinese national 
domiciled in Sweden may enter into an employment contract with a Nigerian resident but work on 
a server connected to the United States of America. It becomes quite difficult to determine what 
the closest and most real connection of the contract is in such instances. It is the current author’s 
view that the Rome I Regulation, contains well considered provisions in determining how such 
situations should be resolved as it allows parties to choose a law which has no connection to their 
contract.90 Where the contract stipulates a place of arbitration to resolve disputes that will arise 
                                                          
88 The Regulation permits a choice of law which involves the application of a law which has the most closest 
connection to the contract in the absence of choice, or a law which does not have the closest connection but has an 
apparent connection with the transaction, eg, the place of performance or the residence or nationality of one of the 
parties. See Article 3(3) of the Rome I Regulation for further discussions on factors that would guide in a choice 
of law.  
89 See discussion on connecting factors to a contract in this study. 
90 Article 1(1) of the Rome I Regulation applies in situations involving a conflict of laws. The combined effect of 
Articles 1(1) and 3(1) of the Regulation is that parties who are in one country, and whose transaction is connected 
only with that country may choose the law of another country. The courts of Member States must give effect to 
that choice. See Dicey, Morris and Collins referred to in (n 12) for further discussions on general contract rules. 
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between them, it can be concluded that the parties intended for the law of the place of arbitration 
to govern their contract.91 However, parties may neglect to include such a clause in their contract. 
 
3.1 Place of Performance 
Where a South African national enters into a contract with a Ghanaian to construct a number of 
roads in Namibia, it is easy to determine the place of performance (lex loci solutionis). Where the 
service however, does not require a fixed geographical place for performance to be effected, then 
a determination of the proper law of the contract has to be made. It is submitted that there is too 
much room for speculation with what is to be the real and most closest connection test for contracts 
influenced by the advent of the 4IR. 
In the case of a typical employment relation, the employee works and resides for the entire 
period of the subsisting contract in the place where the employer is also established.92 Under such 
circumstances, there is no reason to turn to the applicability of another law. The employer is 
assured that the governing contractual law will be the law of the place where the work is carried 
out and there will be very little chances of the imposition of the applicability of a foreign law. The 
courts where the place of work is centred will normally have jurisdiction and be enabled to apply 
their own laws. This is the basic stipulation assumed by the Rome I Regulation and other national 
codes.93 
International employment contracts are however different as the application of the law of the 
country of the habitual place of work will not always be the most suitable choice. The choice of 
the law of the country where the employer’s principal place of business is situated may be the most 
suitable law. Transnational employers who routinely transfer their managers and specialist 
employees from one country in which they do business to other branches, annexes subsidiaries or 
annexes abroad have it in their interests that such relations of employment be governed by the law 
of the country of their principal place of business. They are, by doing this, able to circumnavigate 
having to consider the application of new laws every time a transfer is done.94 
                                                          
91 Bowen “The power of mediation to restore international commercial disputes and repair business relationships” 
2005 Dispute Resolution Journal 58. 
92  Smith and Cromack (n 20) 26. 
93  Grušić (n 75) 28. 
94 Grušić (n 75) 28. 
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Employees in an international employment contract may not have adequate resources to acquire 
specialist legal advice on comparative employment laws or have knowledge of the employment 
laws of other jurisdictions that may best suit their contract, as compared to their employers.95 
Employees are thus disadvantaged when it comes to having knowledge of the possible risks of the 
employment laws that applies in other jurisdictions. Most often, choice of laws and choice of court 
clauses are components of complex standard form employment contracts and are overlooked by 
employees.96 
 
3.2 Summary 
Under the 4IR, there is an expected decline of administrative and office jobs which usually have a 
centralised place of work, facilitated by online platforms. International employment contracts 
differ from traditional employment contracts as the habitual place of work which usually 
determines the proper law of the contract would be difficult to determine or even be non-existent. 
In this chapter, the connecting factors that are considered as most suitable in the determination of 
the proper law of an international employment contract in the absence of a choice of law by parties 
was discussed. It is the view of this author that the law of the country where the employer has his 
habitual place of business is the most suitable law to govern a contract. 
 
4 Conclusion 
The 4IR, along with the invariable changes it will bring in the area of traditional employment, is 
now present. There is a global trend taking place that goes beyond the traditional structures of 
employment contracts.97 Existing private international law rules in effect in countries, especially 
major economic hubs,98 some of which has been discussed in this paper must be reconsidered. This 
paper will now discuss reasons why it is suggested that there be a reconsideration of the existing 
rules applicable to international employment contracts. It will also present suggestions to be 
considered by formulators of private international law rules. 
                                                          
95 Basedow “Lex Mercatoria and the Private International Law of Contracts in Economic Perspective” 2007 Uniform 
Law Review 697 713. 
96  Collins “Regulating the Employment Relation for Competitiveness” 2001 Industrial Law Journal 17 19. 
97  See (n 5) above. 
98  See the world’s top ten ranked economies in article available at (worldpopulationreview.com/countries/countries-
by.gdp/. (date accessed 29-10-2019)). South Africa is considered as the country with the second biggest economy 
of Africa. 
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The first suggestion of this paper is that, the law and place of jurisdiction of the courts which 
employees to an international employment contract are more closely connected to and acquainted 
with must be safeguarded.99 Employees before entering into an employment contract have their 
reasonable expectation of which country will have jurisdiction to settle disputes that may come.100 
It is recommended that the courts of these countries indeed have jurisdiction in the event of a 
dispute.101 
Next, the application of extremely lenient employment laws is likely to forge negative 
externalities for the country in whose market the employee is involved in.102 Employers in some 
countries, such as Spain are allowed to dismiss employees by merely giving the required notice.103 
In the United States of America, “there is the ‘contract at will’ which basically states that ‘men 
must be left, without interference to buy and sell where they please and to discharge or retain 
employees at will for good cause or for no cause, or even for bad cause without them being found 
guilty of an unlawful act per se”.104 Where employers are allowed to impose the application of the 
laws of these countries on their employees and jurisdiction of their courts, they will be able to 
avoid otherwise protective legislations effected in other jurisdictions. 
Certainty of law must be a fundamental feature of an international contract and where various 
laws have a reasonable chance of being applied and several forums can have jurisdiction, parties 
should be allowed to choose their preferred law and forum.105 If this is not allowed, the state where 
a claim is brought and its private international law rules will automatically determine how justice 
will be administered. However, states are reluctant to give full effect to choice of law and choice 
of court clauses contained in international employment contracts.106 The insertion of such clauses 
which favours laws of countries not sufficiently closely connected to a country may result in 
                                                          
99 See discussion of connecting factors to a contract in (n 86) of this study. See Fredericks and Neels “The proper 
law of a Documentary Letter of Credit” (part one) (2003) 15 SA Merc LJ 63 also for an in-depth discussion of the 
possible connecting factors to a contract. 
100  Oppong “Ghana in international encyclopedia of laws: private international law” (2010) 75. 
101  This is in order that the principle of party autonomy in contracts may be affirmed. 
102  Grušić (n 75) 32. 
103  Collins “Regulating Contracts” (2002) 29. Evidence of this fact was provided for in the case of Trythall v Sandoz 
(1994) 15 ILJ 661 (IC) 666. 
104  Epstein “In Defence of the Contract at Will” (1984) 57 University of Chicago Law Review 947. 
105 Krebber “Conflicts of Laws in Employment in Europe” (2000) 21 CLLPS 501 519. 
106  Collins “Regulating the employment relation for competitiveness” (2001) ILJ 17. 
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uncertainty.107 The effects of these clauses thus become largely dependent on the forum’s private 
international law rules. It may result in it being given a limited effect or none at all. Also, that a 
court assumes jurisdiction and upholds a choice of law of the parties does not guarantee its 
recognition and enforcement in other jurisdictions.108 To achieve legal certainty in private 
international law, there must be a consideration of the legitimate interests of states in applying 
their laws to disputes that arise out of employment contract with which they are closely 
connected.109 There should be a formulation of special rules that safeguards the application of the 
law and jurisdiction of the courts that parties are sufficiently closely connected to and which the 
parties reasonably expect to apply to the contract. It is the view of the present author that the laws 
of the place of contracting and negotiation does not serve as being sufficiently closely connected 
to international employment contracts. 
The country in which an employee is habitually resident or in which the employer has his place 
of business, domicile, or habitual residence are great connecting factors from which parties may 
choose the proper law of their contract. This is to avoid the application of laws that are not closely 
connected with the employment contract.110 Uncertainties regarding the determination of the 
habitual place of work will also be avoided. Employers will also now have one law applying to all 
their overseas employees. 
“The connection of the employment contract with the objectively applicable law or a listed law 
may be rather tenuous. Furthermore, the objectively applicable law or a listed law may contain 
low employment standards”.111 This would end up defeating the restriction of party autonomy. 
“The Swiss Federal P.I.L. code, for instance, allows the parties to choose the law of the country of 
the employer’s place of business.112 An employer can therefore insert a valid choice of law clause 
in favour of English law even if the employee is habitually employed elsewhere”.113 But since the 
                                                          
107 Krebber (n 105) 520. 
108 Collins (n 103) 17. 
109 Grušić (n 75) 32. 
110 See the case of Kleinhans v Parmalat (n 53) discussed in this study. 
111  Grušić (n 75) 35. 
112  Swiss Federal Statute on Private International Law, Article 121(1).  
113  Rome I, per Article 8(2) uses “the place of business through which the employee was engaged” as the relevant 
connecting factor in case the country in which the contract is habitually carried out cannot be determined.  
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employee neither works nor may be based in England in such a situation, he may fall outside the 
territorial scope of employment statutes that forms part of English law.114 
Overriding mandatory rules are used by legal systems to restrict party autonomy. Many 
European countries adopted this before the Rome Convention was promulgated, with England and 
Germany serving as examples.115 French law serves as an exception as their courts uphold the law 
of the place of work, instead of the chosen law, when it is more favourable for the employee.116 
It is suggested through this study that the protection of employees will be better enhanced when 
the lex fori is set by the law of the country which is sufficiently closely connected to the 
employment contract and is legitimately interested in regulating it. This is witnessed in Article 
11(20) of the Inter- American convention on the law Applicable to International Contracts.117 Also, 
the minimum standard of the contract should be set by the objectively applicable law, which was 
first introduced in the Austrian Private International Law Act and currently recognised in Article 
8(1) of the Rome I Regulation.118 
Private international law rules relating to international employment contracts must be flexible 
and must consider the various interests involved. Choice of law rules for employment and rules of 
jurisdiction in employment matters should complement each other. Where possible, they must 
point to the law and courts of the same country. Furthermore, this author is of the view that the 
law of the habitual place of work of the employer satisfies the interests of states whose courts may 
be called upon to assume jurisdiction and this law, a priori, does not favour any party.119 
Finally, as mentioned previously, the law of the place of contracting has too many 
disadvantages associated with it.120 It is not guaranteed that the country where an employment 
contract was concluded will be sufficiently connected with or interested in assuming jurisdiction 
of disputes that arises in the contract.121 Employment laws of the state sufficiently closely 
connected with an employment contract in question must be protected. Employees should have a 
                                                          
114 See Grušić (n 75) 37. 
115  Weiss and Schmidt Labour Law and Industrial Relations in Germany (2008) 49 50 
116  Grušić (n 75) 37. 
117  The Inter-American Convention on the Law Applicable to International Contracts (1994). See Juenger “Contract 
Choice of Law in the Americas” (1997) 45 AJCL 195 204. 
118 Austrian Private International Law Act and the Rome I Regulation (n 81). See Grušić (n 75) 40. 
119 See section 3.1 of this paper where the law of the place of work has been discussed. 
120  See (n 90).  
121 See Fredericks and Neels (n 95). 
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secured right to pursue their claims in a forum that they find most favourable to them and not in 
those that would be inaccessible to them. Courts of states to which employment contracts are 
sufficiently connected to must be available to employees to present their claims.122 
 
4.1 Recommendations for reform in the Rome I Regulation and in South Africa private 
 international law rules 
4.2 Rome I Regulation 
It is satisfying that party autonomy is the bedrock of this Regulation.123 However, it is the 
suggestion of this author that the Rome I Regulation124 takes consideration of contracts where there 
is no geographically set place of work or where employees spend very little time at a particular 
place in the course of their employment contract. Article 8(2) states that in the absence of an 
express choice of law by the parties, the contract shall be governed by the law of the country in 
which the employee habitually carries out his work. However, there may be no such place with 
regards to the contractual type being discussed. The subsequent paragraph, 8(3) refers to the law 
of the country where the place of business through which the employee was engaged is situated. 
Article 8(4) is much more open as it indicates that where the contract is more closely connected to 
a country other than those mentioned in paragraphs 2 or 3, the law of that country becomes the 
proper law. 
As stated in this study, it can be almost impossible to determine the country that a contract 
concluded under the impact of the 4IR has the closest and most real connection to. It is therefore 
suggested that the legislators of the Rome I Regulation should consider an amendment which 
places less emphasis on the law of the place of work. It is suggested that Article 8(3) being the law 
of the place where the employee was engaged is much easier to determine and should be the proper 
law that governs these types of contracts. There should as such be less emphasis on the place of 
work. There is also a possibility of the law of the place where the employee was engaged actually 
being less favourable to the employee. In such an instance, the lex loci solutionis should be 
considered by policy makers of the Rome I Regulation.  
 
                                                          
122 Grušić (n 75) 120. 
123 See Article 3 of the Rome I (n 71). 
124 See (n 71). 
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4.3 South Africa 
As determined, party autonomy is allowed in individual employment contracts in South Africa, 
although limitations may be placed judicially or through legislation.125 In the absence of a choice 
by the parties, the proper law is to be determined using the real and most closest connection test.126 
The place of performance (lex loci solutionis) seems to be the most important connecting factor in 
determining the proper law by South African courts, although in the Kleinhans case, Pillay J 
rejected it by stating it was to be considered as one of the factors and not the concluding factor in 
determining the proper law of a contract.127 It is suggested that courts place less emphasis on this 
connecting factor with regards to cyber contracts. This is because the determination of this place 
can be uncertain and vague. It is also suggested that the private international law rules of South 
Africa must be codified to enable easier access to the law regarding international employment 
contracts. 
It is suggested that courts of all countries must develop rules to safeguard the possible negative 
impact of globalisation on human rights. Laws must be developed to reflect constitutional values 
for the protection of employees as South Africa currently does. The unequal bargaining power 
existing between employees and their employers should be recognised and domestic laws made to 
balance such inequalities even where it means that free choice of law of parties will be limited. 
This paper has examined the concept of the 4IR and its impact on the future of international 
employment contracts. It considered current rules of jurisdiction with regards to international 
employment contracts and the determination of the proper law of a contract in the absence of an 
express choice by the parties to a contract. It further discussed how the 4IR will change current 
rules on international employment contracts and made suggestions and recommendations on what 
laws are to be used in determining possible contractual issues that will arise in contracts concluded 
under the impact of the 4IR. 
 
  
                                                          
125 See Mpedi (n 44). 
126 See Mpedi (n 44). 
127 Fredericks (n 62) 80. 
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